
In  the Matter of Wilfredo R uiz,Fire Fighter (M2561M), City of Paterson  

CSC Docket  No. 2013-519 

(Civil Service  Com m iss ion , dec ide d May 1, 2013) 

 

 

Wilfredo Ruiz, represented by Diego F. Navas, Esq., appea ls the request  of 

the appoin t ing author ity to remove h is name from the el igible list  for  F ire F ighter  

(M2561M), City of Paterson , on  the basis of h is age. 

 

The appellan t , a  veteran , applied for  and was admit ted to the open 

compet it ive examina t ion  for  F ire F ighter  (M2561M), which  had a  closing da te of 

March  31, 2010.  The appellan t  passed the examina t ion  and his name was cer t ified 

from the subject  eligible list  on  December  16, 2011.  The appoin t ing author ity 

requested the remova l of the appellan t ’s name on  the basis tha t  he did not  meet  the 

age requirement  a t  the closing da te of the examinat ion  since he was over  35 years 

old.   

 

On appea l to the Civil Service Commission  (Commission), the appellan t  

a sser t s tha t  he did meet  the age requirement .  The appellan t  notes tha t  h is da te of 

bir th  is J u ly 1, 1972 and therefore, a s of t he closing da te, he was 37 years and n ine 

months of age.  However , he main ta ins tha t  he has served over  eight  years in  the 

milit a ry and h is service aboard the U.S.S. Br iscoe, a  war  vessel, for  five years while 

in  the United Sta tes Navy and h is pa r t icipa t ion  in  three different  milit a ry conflict s 

dur ing tha t  t ime should be subt racted from his a ge pursuant  to N .J .A.C. 17:4-

2.5(c).
1
  Specifica lly, the appellan t  contends tha t  h is pa r t icipa t ion  in  Opera t ion 

Deser t  Shield/Deser t  Storm, Opera t ion  Restore Hope, and Opera t ion  Uphold 

Democracy sufficien t ly reduces h is age.  He submits h is Cer t ifica te of Release or  

Discharge from Act ive Duty (DD-214) form, h is Cer t ifica te of Reenlistment , and 

genera l informat ion  about  the deployment  of the U.S.S. Br iscoe in  suppor t .  The 

appellan t ’s DD-214 list s the appellan t  a s having received the Na t iona l Defense 

Service Meda l, the Southwest  Asia  Service Meda l, two Bronze Sta r  Sea  Service 

Deployment  Ribbons; the Kuwait  Libera t ion  Meda l, and the Navy Good Conduct  

Meda l.  It  is noted tha t  the DD-214 does not  list  the appellan t  a s having received 

the Armed Forces Expedit iona ry Meda l.  Moreover , the appellan t  concedes tha t  he 

is unable to exact ly ca lcu la te the t ime he served in  each  of the a forement ioned 

opera t ions.  However , a s indica ted in  h is DD-214, the appellan t  en listed on  

September  10, 1990 and then  reenlisted on  December  15, 1995.  The appellan t  a lso 

indica tes tha t  he served on  the U.S.S. Br iscoe from J anuary 1991 unt il 

approximately J anuary 1996.  The appellan t  fur ther  asser t s tha t , given  its 

equitable powers, there is a  “st rong likelihood tha t  the Board of [Trustees of the 

Police and F ireman’s Ret irement  System] will a llow [the appellan t ] to enroll in  it s 

                                            
1
 The appellan t  is r efer r ing to th e r egu la t ion  govern ing th e age requ irement  for  th e Police a nd 

Fir emen’s Ret ir ement  System. 



pension  system.”  Consequent ly, the appellan t  request s tha t  the appoin t ing 

author ity’s decision  to remove h is name from the eligible list  be reversed and he be 

“clea red for  h ire by the appoin t ing author ity.” 

 

Despite the oppor tunity, the appoin t ing author ity did not  respond to the 

appellan t ’s appea l.   

CONCLUSION  

 

N .J .A.C. 4A:4-4.7(a )1, in  conjunct ion  with N .J .A.C. 4A:4-6.1(a )2, a llows the 

Commission  to remove an  eligible’s name from a  list  because the eligible is 

ineligible by law for  employment  in  tha t  t it le.  In  th is instance, on  September  30, 

1996, Congress enacted amendments to the Age Discr imina t ion  in  Employment  Act  

(ADEA), 29 U.S .C. sec. 623, et seq., which  restored the maximum hir ing age 

limita t ion  for  F ire Fighters.  N .J .A.C. 4A:4-6.3(b), in  conjunct ion  with  N .J .A.C. 

4A:4-4.7(d), provides tha t  the appellan t  has the burden  of proof to show by a  

preponderance of the evidence tha t  an appoin t ing author ity’s decision  to remove h is 

or  her  name from an  eligible list  was in  er ror . 

 

N .J .S .A. 40A:14-12 provides tha t  no person  sha ll be appoin ted as a  member  

or  officer  of a  pa id fir e depar tment  or  force or  as a  pa id member  or  officer  of a  pa r t -

pa id fire depar tment  or  force in  any municipa lity, who is under  21 or  over  35 years 

of age.  It  is noted tha t  a  candida te is considered to be over  35 years of age on  the 

candida te’s 35th  bir thday.  N .J .A.C. 4A:4-2.3(b)2i provides tha t  applicants for  the 

t it les of municipa l Fire F ighter  must  be under  the age of 35 on  the announced 

closing da te for  an  open  compet it ive examina t ion  to be eligible to take the 

examina t ion .  Fur ther , N .J .A.C. 4A:4-2.3(b)2iii provides tha t  veterans who a re 

above a  maximum age requirement , may reca lcula te their  age for  recording 

purposes pu rsuant  to N .J .S .A. 38:23A-2.  N .J .S .A. 38:23A-2 provides tha t  an 

individual who served on  act ive milit a ry duty in  t ime of war  “sha ll be deemed to 

meet  such  maximum age requirement , if h is actua l age, less the per iod of such  

service, would meet  the maximum age requirement  in  effect  on  the da te the person  

entered in to such  service.”  The term “in  t ime of war” is in terpreted in  accordance 

with  N .J .S .A. 11A:5-1, which  provides an  exhaust ive list  of qualifying conflict s and 

types of service.  Specifica lly, N .J .S .A. 11A:5-1(b) provides in  per t inent  pa r t : 

 
“Veteran” means any honorably discha rged soldier , sa ilor , ma r ine or  nu rse who served in  

any a rmy or  navy of the a llies of the United Sta tes in  World War  I, between  J uly 14, 1914 

and November  11, 1918, or  who served in  any a rmy or  navy of the a llies of the U nited 

Sta tes in  World War  II, bet ween September  1, 1939 and September  2, 1945 and who was 

induct ed in t o tha t  service through volunta ry enlistment , and was a  cit izen  of the United 

Sta tes a t  the t ime of the enlistment , and who did not  renounce or  lose h is or  her  United 

Sta tes cit izenship; or  any soldier , sa ilor , mar ine, a irman, nu rse or  a rmy field clerk, who 

has served in  the act ive milit a ry or  nava l service of the United Sta tes and has been 

discharged or  released under  other  than  dishonorable condit ions from  tha t  service in  any 

of t he following wa rs or  conflict s and who has presen ted t o the Adjutant  Genera l of the  



Depar tment  of Milit a ry and Vet erans’ Affa irs sufficient  evidence of the r ecord of service 

and r eceived a  det ermina t ion  of sta tus no la ter  than  eigh t  days pr ior  t o the issuance of an  

employment  list , for  which  tha t  individua l r eceived a  passing score on  an  examina t ion:  

 

* * * 

 

(9) Opera t ion  “Deser t  Shield/Deser t  Storm” mission  in  the Arabian 

peninsula  and the Persian  Gulf, on  or  a fter  August  2, 1990 or  the da te 

of incept ion  of tha t  opera t ion , a s procla imed by the President  of the 

United Sta tes or  Congress, whichever  da te of incept ion  is ea r liest , who 

has served in  the Arabian peninsula  or  on  board any sh ip act ively 

engaged in  pa t rolling the Persian  Gulf for  a  per iod, cont inuous or  in  

the aggrega te, of a t  least  14 days commencing on  or  before the da te of 

t ermina t ion of tha t  mission , a s procla imed by the President  of the 

United Sta tes or  Congress, whichever  da te of t ermina t ion  is the la test , 

in  such  act ive service; provided, tha t  any person  receiving an  actua l 

service-incur red in jury or  disability sha ll be classed as a  veteran  

whether  or  not  tha t  per son  has complet ed the 14 days’ service as 

herein  provided; 

 

* * * 

 

(11) Opera t ion  “Restore Hope” in  Somalia , on  or  a fter  December  5, 

1992, or  the da te of incept ion  of tha t  opera t ion  as procla imed by the 

President  of the United Sta tes or  the Congress, whichever  da te is 

ea r liest , who has served in  Somalia  or  on  board any sh ip act ively 

engaged in  pa t rolling the ter r itor ia l wa ters of tha t  na t ion  for  a  per iod, 

cont inuously or  in  the aggregate, of a t  least  14 days in  such  act ive 

service commencing on  or  before March  31, 1994; provided tha t  any 

person  receiving an  actua l service-incurred in jury or  disability sha ll be 

classed as a  veteran  whether  or  not  tha t  person  has completed the 14 -

day service as herein  provided; 

 

* * * 

 

(13) Opera t ion  “Uphold Democracy” in  Ha it i, on  or  a fter  September  19, 

1994, who served in  Ha it i or  on  board any sh ip act ively engaged in  

pa t rolling t he ter r itor ia l wa ters of tha t  na t ion  for  a  per iod, 

cont inuously or  in  the aggregate, of a t  least  14 days in  such  act ive 

service commencing on  or  before March  31, 1995, and who received an  

Armed Forces Expedit ionary Meda l for  such  service; provided, t ha t  an y 

person  receiving an  actua l service-incurred in jury or  disability sha ll be 

classed as a  veteran  whether  or  not  tha t  person  has completed the 14 

days’ service as herein  provided or  received an  Armed Forces 

Expedit ionary Meda l . . . . 



 

 

N .J .S .A. 11A:5-1(c) provides tha t  “War  service” means service by a  vet eran  in  any war  or  conflict  

descr ibed in  th is chapter  du r ing the per iods specified.  

 

In  the instan t  mat ter , the appellan t  contends tha t  h is veteran  sta tus in  the 

Navy and the five years he served aboard the U.S.S. Br iscoe should be used to 

reduce h is age.  In it ia lly, it  is noted that  the appellan t  was correct ly deemed a  

veteran  pursuant  to N .J .S .A. 38:23A-2 and N .J .S .A . 11A:5-1(b), a s it  appears he 

served a t  least  14 days in  the ter r itor ia l wa ters of the Persian  Gulf and/or  Somalia .  

However , the quest ion  before the Commission  is whether  the tota l amount  of the 

appellan t ’s sea  service aboard the U.S.S. Br iscoe (five years) or  t he amount  of t ime 

he was act ively engaged in  the Opera t ions Deser t  Shield/Deser t  Storm, Restore 

Hope, and Restore Democracy (undetermined) should be deducted from his age.   For  

a  candida te to deduct  service t ime rela t ing to involvement  in  Opera t ion  Uphold 

Democracy in  Ha it i, N .J .S .A. 11A:5-1(b)(13) requires the candida te to have received 

an  Armed Forces Expedit ionary Meda l.  As the appellan t  does not  indica te he 

received tha t  meda l, N .J .S .A. 11A:5-1(b)(13) precludes h im from using h is 

involvement  in  tha t  opera t ion  to reduce h is age. 

 

In  Opin ion  No. 97-0074 (Apr il 17, 1997), the At torney Genera l sta ted tha t  for  

age reduct ion  purposes, “the per iod of t ime to be deducted from an  individual’s age, 

is limited to actual t ime served dur ing the ‘war’.”  Moreover , in  N .J .S .A. 38:23A-2 

and N .J .S .A . 11A:5-1(b), the legisla ture made a  dist inct ion between service “in” and 

“dur ing” a  conflict  for  determining veteran  sta tus.  Specifica lly, N .J .S .A . 11A:5-1 

requires only service “dur ing” the specified years for  Vietnam, Korea  and World 

War  II for  determining veteran  sta tus.  However , for  the Opera t ions in  the Persian 

Gulf and Somalia , N .J .S .A . 11A:5-1 requires an  individua l to have actually served 

“in” those a reas or  have been  act ively engaged “in” pa t rolling the ter r itor ia l wa ters 

of those dur ing the specified t ime per iod for  determinin g veteran  sta tus.  Since the 

legisla ture made the dist inct ion  tha t  an  individua l had to actually serve “in” those 

a reas or  their  t er r itor ia l wa ters to obta in veteran  sta tus, only such  act ive service 

should be deducted from an  individua l’s age.  Consequent ly, on ly the t ime of the 

appellan t ’s milita ry service actua lly spent  “on  board any sh ip act ively engaged in 

pa t rolling the ter r itor ia l wa ters” of those a reas should be deducted.  While the 

appellan t ’s cer t ifica t ion  sta tes tha t  he spent  five years in  sea  ser vice aboard a  war 

vessel and was involved in  three separa te milit a ry act ions, it  does not  sta te the tota l 

amount  of t ime he actua lly spent  in  pa t rolling the Persian  Gulf dur ing Opera t ion 

Deser t  Shield/Deser t  Storm and in  the ter r itor ia l wa ters of Somalia  d ur ing 

Opera t ion  Restore Hope.  Consequent ly, the appellan t ’s age cannot  be reca lcula ted.  

The Commission  emphasizes tha t  it  is the appellan t ’s burden  of proof to 

demonst ra te tha t  he is eligible for  employment  as a  F ire F ighter .  After  a  ca reful 

review of the mat ter , the appellan t  has fa iled to meet  th is burden  of proof.  



Accordingly, there is sufficien t  just ifica t ion for  removing the appellan t ’s name from 

the F ire Fighter  (M2561M), City of Pa terson  eligible list . 

 

ORDER 

 

 Therefore, it  is ordered tha t  th is appea l be denied and the appellan t ’s name 

be removed from the F ire F ighter  (M2561M), City of Pa terson  eligible list .  

 

 This is the fina l administ ra t ive determinat ion  in  th is mat ter .  Any fur ther  

review should be pursued in  a  judicia l forum. 

 


